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BRIEF FOR APPELLANT. 

STATEMENT 

The above ajjpeals grow out of a single action in the 
trial court, in which the appellant was plaintiff and the ap¬ 
pellees, together with the Pennsylvania Railroad Company 
and the Baltimore & Ohio Railroad Company, were the de- 
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fendants. A verdict was directed, without exception, in 
favor of the Pennsylvania and the Baltimore & Ohio Rail¬ 
road Companies, and a directed verdict was entered in favor 
cf the Washington Terminal Company over objection and 
exception, which action of the trial court constitutes the 
ground of the first of the above appeals. The case of the 
appellant against the Philadelphia, Baltimore & Washing¬ 
ton Railway Company was submitted by the trial court to 
the jury and resulted in the judgment in favor of the appel¬ 
lant, for four thousand and sixty-seven dollars and seven¬ 
teen cents which ai>pears at page 7 of the record, from which 
judgment, however, the appellant appeals because of the 
ruling of the trial court which limited its recovery to the 
amount stated, and, also, because of the refusal of that 
court to grant the appellant’s first instruction, appearing on 
page 46 of the record. 

The effect of the court’s instruction in regard to the 
amount of the recovery was to hold the nuisance which was 
the subject of the action a continuing nuisance, requiring 
the appellant to bring further actions from time to time for 
its damages instead of recovering completely in the action 
below. The appellant would have no serious objection to 
this ruling except for the contention of the appellees that, 
under the decision of this court in Philadelphia, Baltimore 
and Washington Railway Company vs. Karr, 38 App. D. C. 
193, the the nuisance is a permanent one, and the danger 
that that contention, might in a subsequent action, especially 
as to^hi^Wa^ hington Te rminal Company, which would not 
be concluded upon the point ^ the record below, be sus¬ 
tained, and the appellant thereby denied recovery for the 
very great damage which will result in the future from the 
nuisance complained of. 

The appellant s first instruction was based on the ground 
that, upon an affirmative finding by the jury of the facts 







thereby (Rec. p. 46) submitted for their determination, the 
appellant was entitled to recover regardless of the ques¬ 
tion whether negligence was or was not committed by the 
appellees in the construction of their tunnel, the court hold- 
ing that proof of negligence in its construction was essen¬ 
tial to recovery. The rejection of the prayer was without 
practical detriment to the plaintiff in the action below, the 
jury having found the construction negligent; but, a verdict 
having been directed in favor of the Washington Terminal 
Company, the judgment in question would not be res ad judi¬ 
cata as to it in the future actions for continuance of the 
nuisance which the ruling of the court upon the measure 
u{ damages will necessitate, for which reason the appellant 
presents as an assignment of error the rejection of its said 
first prayer. 

The questions presented by these appeals, upon the facts 
presently to be stated, are, therefore, namely: 

I. Was a directed verdict for the Washington Terminal 
Company proper? 

II. Whether, if the excavation for the construction of 
the steam road tunnel of the appellees, and the maintenance 
thereof as constructed, were the proximate or producing 
cause of the settlement of the appellant’s surface tracks on 
hirst Street east which the tunnel underlies, was, or was 
not, the app)ellant entitled to recovery therefor, irrespective 
of the question of negligence in the construction of the 
tunnel ? 

III. Is the tunnel as constructed a permanent nuisance, 
for which the plaintiff was entitled, and required, to recover 
in one action for the entire damage, past and future, re¬ 
sulting to it therefrom, or is it a continuing nuisance, for 
which the plaintiff was entitled to recover in the action be¬ 
low only the damages sustained therefrom during the three 
years preceding its institution? 





THE FACTS. 


The appellant, a street car company operating in the City 
of Washington, owns and operates an under-ground conduit 
system over its lines of railway, which lines include a double 
track line on First Street east between East Capitol Street 
and B Street north, under a franchise granted it by sundry 
Acts of Congress, the latest of which was the Act of August 
2, 1894. 

By the Act of February 12, 1901, 31 U. S. Statutes at 
Large, p. 774. ct seq., the Baltimore & Ohio Railroad Com¬ 
pany was, among other things, authorized to incorp>orate 
the appellee the Washington Terminal Company under the 
General Incorporation Act in force in the District of Co¬ 
lumbia, all of the stock of which corporation should be held 
by the Baltin^re & Ohio Railway Company, the Washing¬ 
ton Terminal Company to have all the authority, rights, and 
privileges granted by the General Incorporation Act and 
by the Act of February 12, 1901. 

By the Act of February 28, 1903, 32 U. S. Statutes at 
Large, pp. 909-918, ct seq., the appellees, the Philadelphia, 
Baltimore and Washington Railway Company and the 
Washington Terminal Company, “and each of them,” were 
authorized and required to locate, construct, maintain and 
operate a double track under-ground tunnel along a route 
prescribed by the Act, a part of which underlies the said 
tracks of the appellant on First Street east, with a right of 
election in the Philadelphia, Baltimore and Washington Rail¬ 
way Company to permit the whole or any portion of the tun¬ 
nel to be constructed by the Washington Terminal Company, 
one-half of whose stock the Philadelphia, Baltimore and 
Washington Railroad Company was authorized by the Act 
to acquire from the Baltimore & Ohio Railroad Company. 
The Act further provided for the construction of the tunnel 



in accordance with plans to be prepared by the company un¬ 
dertaking that work, which plans the Act required to be 
submitted for approval to the Commissioners of the District 
of Columbia, the Superintendent of the Library of Con¬ 
gress, and, in so far as public parks and reservations might 
be affected, for approval also by the Secretary of War. 

The Philadelphia, Baltimore and Washington Railway 
Comj>any did not elect to permit the Washington Terminal 
Company to construct the whole or any part of the tunnel, 
but, on the contrary, itself constructed it alone, through the 
agency of the New York Continental Jewell Filtration 
Company as a contractor, the contract between them for the 
work being summarised at pp. 15-16 of the record, which 
contract provided that from the south side of B Street 
southeast to the north side of C Street northeast, which 
boundary comprises the whole of First Street/tJfT^v^iidrt^ 
tunnel as authorized underlies the street car tracks of the 
appellant, the tunnel should be constructed as a driven tun¬ 
nel, its construction along all other parts of the route pre¬ 
scribed being done in what is known as open cut. The 
contract further provided that the labor, materials and all 
the work should be done under the supervision of the Phila¬ 
delphia, Baltimore and Washington Railway Company, 
which should decide all questions as to the quality and suf¬ 
ficiency of materials and the character and correctness of 
the work, the contractor to remove any incompetent work¬ 
men upon the direction of said appellee, and with author¬ 
ity to the latter to enter upon and take possession of the 
premises and work and to terminate the contractor’s con¬ 
tract upon giving thirty days’ notice in writing, and there¬ 
upon itself to continue and complete the work in case of 
any failure of the contractor to comply with any of the 
provisions of the contract. 

The work was done under a permit from the Commis- 
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sioners of the District of Columbia to the Philadelphia, Bal¬ 
timore and Washington Railway Company, the permit pro¬ 
viding that “the responsibility for any and all expense and 
damages to i)erson or property directly or indirectly result- 
ing therefrom, due to or connected with the construction, 
maintenance or operation of the work, whether done by the 
Railroad Company or others in connection with it, to be 
assumed by the Railroad Company, the conditions of which 
permit were accepted by the Philadelphia, Baltimore and 
Washington Railway in writing. Plans adopted by 
said appellee for the construction of the tunnel 
were approved by the Commissioners of the Dis¬ 
trict of Columbia, the Superintendent of the Library 
of Congress and the Secretary of War, in compli¬ 
ance with the provisions of the Act of February 8, 1903; 
the work of construction began in 1904 and was completed 
in the fall of 1906, and the passage of trains through the 
tunnel began in the fall of 1907 (Rec. 16) ; nothing on 
which plans, however, indicated the type of tunnel which 
should be constructed (Rec. 18). It was originally in¬ 
tended to construct the driven portion of the tunnel by what 
is known as the shield method, under which method exca¬ 
vation above the masonry of the tunnel would have been 
only an inch or two, and there would have been no apprecia¬ 
ble settlement possible of the street surface; but in conse- 
quence of the water found in Capitol Hill, although the 
yic quantity was no more than normal, said appellee decided to 
water-proof the roof of the tunnel, and, in order to give the 
men room in which to do the water-proofing, the poling 
board method was substituted for the shield method and the 
excavation above the roof of the masonry was increased 
from an inch or two to six feet, the masonry being 25 feet 
in height, making a total excavation of 31 feet in height, by 
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a width of sixty feet, the width of the masonry being fifty 
feet, with five feet of working space on each side of it. The 
top of the masonry was 35 feet below the surface of the 
street, making the crust from the top of the excavation to 
the street surface 29 feet in thickness as the result of the 
adoption of the pioling board method of construction, which 
method is described at pp. 18-19 of the record. Three of 
the six feet of the excavation which intervened between the 
top of the masonry and the surface crust was occupied' in 
I>art by the poling boards, the crown timbers and the seg¬ 
mental arch, all of wood, the remainder of the six feet and 
the interstices between the wooden construction being 
“backfilled” after the masonry was completed, as were also 
the five feet of working space on either side of the masonry 
w'alls, the back-fill l:>eing composed of the best of the earth 
which had been excavated (Rec. 18-19), the materials for 
it, however, not being mixed, nor any effort made to get a 
working mixture of clay, appellee’s testimony, though claim¬ 
ing “enough specially prepared backfill being found prepared 
by nature to do the work, ’ admitting that there was no uni¬ 
formity in the arrangement of the material, it being found 
at some places that a larger portion was sand and at 
other places gravel and clay irregularly (Rec. 33-34). The 
backfilling above the roof of the masonry, because of the 
cramped working space, had to be put in and tamped hori¬ 
zontally, wooden tampers being used where iron ones could 
not be, the tamping sometimes being done with a wedge, 
or with the hands only, small men having to be used for the 
work, and these required to lie down at it, in which posture 
they could not use their full strength, the result being that, 
with all possible care used in doing the backfilling, it was 
imi^ssible to get back more than 80 per cent of the earth 
which had been taken out, leaving voids as to the residue, in 
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addition to which voids a settlement of about one foot was 
to be expected from loose earth during the period of con¬ 
struction, which last named settlement, however, would be 
completed within a year from the completion of the work. 
The timbers composing the poling boards, crown bars and 
segmental arch will gradually rot out, causing a settlement 
that will continue until these timbers are completely re¬ 
moved by decay, the entire disappearance of which timbers 
by decay will not be completed until the expiration of from 
twenty to twenty-five years from the time of the trial, which 
was the month of January, 1915, throughout which period 
settlement of the street surface must be expected to con¬ 
tinue. (Rec. 19). 

The testimony further tended to prove that there was no 
^ method of construction so liable to result in street settle¬ 
ment as the poling board method used in the construction 
of the tunnel; that, when waterproofing of the roof of the 
masonry had been decided upon by the Philadelphia, Balti¬ 
more and Washington Railroad Company, making neces¬ 
sary the abandonment of the shield method and the making 
of so great an excavation above the masonry, the contractor 
strongly endeavored to persuade it to build in open cut in¬ 
stead of driven tunnel, the backfill under the open cut meth¬ 
od being puddled, which can not be done in the poling board 
method, and being tamped vertically, so that by the open 
cut method there would have been little or no settlement of 
the street surface, and none which would not have taken 
place within a year; that, the Railroad Company having 
declined to adopt the open cut method, the contractor then 
recommended that the earth backfill be grouted, which 
would have prevented settlement, but that the Railroad 
Company declined to accede to this, and that the price of 
the work under the contract, as it existed, did not warrant 
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the contractor in using either of the methods thus recom¬ 
mended by it. 

The documentary evidence in the case further showed 
that the Philadelphia, Baltimore and Washington Railroad 
Company warned by the Superintendent of the Con¬ 
gressional Library that the method it was pursuing in the 
construction of the tunnel would result in settlement of the 
street, and that in front of the Library Building backfill 
with Portland Cement would be required, to which the 
Company yielded (Rec. 20-1); as, also, that similar warn¬ 
ing was given by the Engineer Commissioners of the Dis¬ 
trict of Columbia, to which the Railroad Company replied 
that, if there should be any future settlement of the street 
“we will have to make it good,” adding, “It is the only way 
we know of to do this work” (Rec. 22),—notwithstanding 
the method pointed out by the Superintendent of the Library 
and agreed to by the Company, and the several methods 
which the undisputed testimony shows were pointed out and 
urged by the contractor. Under one of these, the open 
cut, the settlement it was admitted by appellees’ own testi¬ 
mony ^ would have been “comparatively very little, very 
slight, and would probably have taken place within a year 
or two years (Rec. 39; see appellant’s testimony, Rec.' 19). 
The claim of the appellees’ that the open cut method was 
not pursued instead of the driven tunnel method because 
the Commissioners of the District of Columbia would not 
allow it (Rec. 38) was directly denied by the testimony on 
behalf of the appellant (Rec. p. 19), and is conclusively 
shown to have been unfounded, the correspondence with 
the Commissioners upon the subject (Rec. 29-30) showing 
that, while the Commissioners preferred not to have the 
work done in open cut for the sake of the shade trees and 
for the greater convenience of the people living along First 
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Street, perrmssion would have been granted should the 
Railroad “justify the necessity” and satisfy the Commis¬ 
sioners that it was “good engineering practice.” The objec¬ 
tion of both the Commissioners and the citizens, as shown 
testimony of appellees, “was mainly to preserve the 
shade trees;” there were no shade trees on the west side of 
First Street betwe en East Capitol and North B Streets 
drivetTwork was donej^appellee obtained permis- 
sion to build, and actually did build, in open cut south of B 
Street South, where there were both residences and shade 
trees (Rec. 38). 

The appellant’s testimony further tended to prove that, if 
grouted, there would have been very little settlement of the 
street surface, if any (Rec. 19-20). The defendants’ testi¬ 
mony claimed that the voids probably did not exceed 5 per 
cent, that the life of the timbers would be at least twenty 
years, and that they might last for 100 years, that grouting 
was an unnecessary thing, though admitting that voids 
formed by the drying out of water and the arching over of 
grout or concrete would be practically as solid as stone (Rec. 
34). The claim that the voids did not exceed five per 
centum it was admitted was based upon the actual voids 
that now exist between the top of the backfill and under the 
side of the |X)ling boards, without knowledge of what voids, 
if any, existed in the material itself (Rec. 34), and the test 
of the voids, thus referred to as actually existing, being the 
result of the sinking of shafts on First Street, one by the 
appellant and one by the appellees. 

The defendants’ shaft, thus referred to, was sunk in De^ 
cember, 1914, when the backfill according to their testimony 
was found apparently as tight and sound as when put in, 
the timber in excellent condition and the backfill showing 
no evidence of having borne weight, and being three inches 
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below the under surface of the poling boards—these three 
inches being about five percentum of the six feet of exca¬ 
vation above the masonry of the tunnel. It was admitted, 
however, that parts of the poling boards had rotted away 
(Rec. 35), and the appellant’s testimony in rebuttal 
tended to prove that the poling boards at the bottOTi of de¬ 
fendants’ shaft were in a very much decayed condition (Rec. 

43). Where appeUant’s shaft was sunk, in the early part 
of 1914, the poling boards were found to have rotted out 
and to be broken, the seams between them showed rotted 
oiienings from 2 to 7 and 8 inches in width for the full 
length of the shaft, and some of the poling boards were 
tilted up as much as a foot (Rec. 20). One of defendant’s 
expert witnesses testified on cross examination (p. 37) that 
one out of every ten of the poling boards could be removed 
without causing the weight of the superincumbent earth to 
be borne by the backfill, that there might be holes in the 
poling boards sufficient to allow water and earth to deposit 
sediment below them and yet enough of the poling boards 
be left to support the superitKumbent earth—^that there 
might be holes that would let a great deal of material down 
without destroying the arch; while the appellant’s testimony Ae. 
tended to prove that water passing through the poling 
boards would carry material from above which would tend 
to fill the voids in the backfill, and might do so pretty fully 
before there would be any transference of the load to the 
bacMl, so that a settlement of two feet, as shown by the 
testimony, might take place before the backfill had borne 
any weight, and the depression of the street which had 
taken place be accounted for by the earth which actually 
reached the backfill since the street was restored, in 1908, 

leaving more settlement yet to take place, even though the 
timbers were holding. 


/ 
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The tunnel being completed in 1906, and trains having 
begun to pass through it in the fall of 1907, one Saxton, 
under a contract with the Washington Terminal Company 
and under a permit from the District of Columbia issued 
to the Philadelphia, Baltimore and Ohio Railway Com¬ 
pany, restored grade to First Street between East Capitol 
and B Streets north, in the months of Decemiber, 1907, and 
January, 1908, at which time the surface had settled about 
a foot and a half (Rec. 20). In the fall of 1908, the 
United States Government contemplating the construction 
of what is known as the “Pipe Tunnel,” extending along 
the west side of First Street from E Street south to be¬ 
tween B and C Streets north, to carry heat to the Congres¬ 
sional Library, the United States Capitol and the House 
and Senate Buildings, the appellant caused levels to be 
taken of First Street between East Capitol and B Streets 
north, which showed that the street surface had again set¬ 
tled, from one to two inches, which settlement progressed 
until at the time of the trial it had settled as much as 21 
inches (p. 20), and on November 28, 1908, appellant’s of¬ 
ficers called to the attention of the appellees the fact that 
the settlement was continuing, at the same time suggesting 
a doubt whether this fact was due to the original tunnel 
(^r to the pipe tunnel. As shown by the letters which appear 
at pp. 24-26, appellant undertook to show that the settle¬ 
ment was due to the railroad tunnel, and demanded reim¬ 
bursement for the expense resulting to it, while the appel¬ 
lees responded that they could take no action in the matter 
without evidence to show that they alone were responsible. 
In October, 1910, the representatives of the two companies 
agreed upon three Engineers, one representing each of them 
and one representing the Superintendent of the Capitol, for 
the purpose of taking levels in the pipe timnel to ascertain 
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its condition with respect to settlement, which levels showed 
that this tunnel, which overlaid the railroad tunnel, had at 
that time settled in places as much as a foot (p. 25). The pii>e 
tunnel was constructed in the months of November and 
December, 1908, through the same character of material 
as the railroad tunnel, and was at its deepest point nine and 
one-half feet below the surface of the street; its settlement 
was wholly along so much of its route as overlay the rail¬ 
road tunnel, there being no settlement at all beyond the 
point at which it left the route of that tunnel. Upon these 
developments, which were regarded as conclusive as to the 
cause of the continued settlement of the streets (Rec. 25-6), 
the appyellant again called upon the appellees to make good 
the expense to it resulting from the settlement, and was 
replied to by the appellees in the letter of A. C. Shand, 
Chief Engineer, of May 15, 1911, which, the defense based 
upon the possibility that the pipe tunnel had caused the settle¬ 
ment being now exploded, for the first time denied their 
liability altogether, the denial being based upon the grounds 
(a) that the Pennsylvania and the Philadelphia, Baltimore 
and Washington Railway Company were under no duty or 
obligation to maintain the street over the tunnel; (b) that 
the title to the tunnel property was vested solely in the 
Washingon Terminal Company, to which company right 
to occupy Government property for the construction of the 
tunnel had been granted, and (c) that, upon completion of 
the tunnel the surface of First Street had been completely 
restored at the expense of the Washington Terminal Com¬ 
pany, with reimbursement to the street railway company 
for its expenses up to that date caused by the tunnel con¬ 
struction, by which action the Washington Terminal Com¬ 
pany had performed its duty and discharged its obligation 
in that behalf (Rec. 26-27). 


The claim thus set up that the title to the tunnel property 
is vested solely in the Washington Terminal Company rests 
upon the Agreement of October 24, 1907, set out at pp. 
16-18 of the Record, between the Philadelphia, Baltimore 
and Washington Railroad Company, the Baltimore and 
Ohio Railroad Comp)any, the Washington Terminal Com¬ 
pany and three other companies which proposed to use the 
tunnel, namely, the Southern Railway Company, the Chesa¬ 
peake & Ohio Railway Company and the Washington South¬ 
ern Railway Company, a summary of which agreement ap¬ 
pears at i>ages 16-18 of the record, and which amounted in 
effect to an agreement that the Washington Tenninal Com¬ 
pany should operate the tunnel under the supervision of a 
Board of Managers of six persons, one apix)inted by each of 
the several parties to the agreement, all suits to be adjusted, 
defended or otherwise disposed of by the Terminal Com¬ 
pany, and all moneys, costs and expenses incurred in doing 
so to be contributed 'by the several Railroad Companies exe¬ 
cuting the agreement in specified proportions. There was 
no deed or agreement between the defendants, or any of ‘ 
them, in respect to the ownership of the tunnel, other than 
this agreement of October 24, 1907 (Rec. 18). 

Ehiring the trial of the case, and to meet the contingency 
that, under the decision of this court in Philadelphia, Balti¬ 
more and Washington Railroad Company vs. Karr, 38 
App. D. C., 193, the nuisance might be held to be a per¬ 
manent one, the appellant sought and obtained leave of the 
Court to make the amendment to its declaration which ap¬ 
pears at page 5 of the Record, increasing the statement of 
the cost incurred by it and the amount of its claim for 
damages, appellee^s counsel claiming that the Karr case 
applied (Rec. 31). Up)on the theory that it applied, 
the defendants later moved the Court for leave 
also to amend, by pleading the statute of limitations, the 





tunnel having been completed in 1906 and the plaintiff’s 
action having been instituted in 1912. As above noted, the 
app)ellees had reimbursed appellant for its expenditures in 
maintaining its tracks until the restoration of the street in 
1908 (Rec. 24), and had expressly postponed reimburse¬ 
ment of appellant’s further expenses only until it should 
be shown whether the railroad tunnel or the pipe tunnel was 
responsible for the later street settlement (Rec. 24-26). The 
Court denied the motion, holding that, in view of the cor¬ 
respondence and facts stated, the case should be tried on 
its merits. The application, and appellees’ insistence upon 
it, show in part the occasion for appellant’s appeal from 
the trial Court’s rejection of its third prayer, and the neces¬ 
sity for that appeal. 

Considerable testimony of an expert and technical char¬ 
acter was introduced on behalf of the defendants in the 
endeavor to avail themselves of the defence held competent 
by the opinion of this Court in New York Continental 
Jewell Filtration Company vs. Jones, 37 App. D. C., 511, 
their testimony of that character tending to prove that the 
street settlement complained of was caused by the with¬ 
drawal of percolating sub-surface water — 3. typical drain¬ 
age settlement, which could not have been avoided by any 
method of excavation or boring, which testimony is sum¬ 
marized at length at pp. 35-38, and was met by testimony 
for appellant in rebuttal that a settlement which does not 
extend beyond the angle of repose is not a typical drainage 
settlement, or a drainage settlement at all; that the greatest 
distance from the center, at the surface, of the railroad 
tunnel at which any settlement was found was 50 feet, and 
the shortest distance 30 feet, which figured out closely to 
the angle of rei>ose (Rec. 44-45); that the drainage settle¬ 
ment would extend back as far as the water table was low¬ 
ered, and, if the water level had been lowered for five hun- 
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dred feet away from the tunnel, the same settlement of the 
earth’s surface would have been found at that distance, and 
that there would be the same settlement on East Capitol 
Street as on First Street (Rec. pp. 44-5), the testimony on 
behalf of the appellees having been that the water level on 
Capitol Hill had been lowered by the construction of the 
tunnel from 52 feet to 32 feet (p. 36), and that it was ex¬ 
tremely likely that this lowering of the water would extend 
to a distance of one thousand feet. Appellees’ drainage 
expert admitted that he saw no settlement more than sixty 
feet from either side of the line of the tunnel, and that the 
angle of repose would be approximately 45 feet (Rec. 37). 

The Court sustained the appellees’ objection to appel¬ 
lant’s first prayer, and submitted the case to the jury with 
instructions that the appellant could recover only in case the 
jury should find that the tunnel was negligently constructed, 
and that no recovery could be had if the settlement re¬ 
sulted from the withdrawal of the subterranean or perco¬ 
lating waters beneath the surface of the street caused by 
the excavation unless they found that the tunnel was con¬ 
structed negligently, either in the selection of the method 
cf construction or in the execution of that method (Rec. 
49). 

The foregoing statement of facts is perhaps more full 
than is necessary to determination of the questions of law 
presented by these appeals, the only questions raised by 
which, as above noted, being whether the direction of the 
verdict in favor of the Washington Terminal Company was 
correct, whether negligence in the construction of the tun¬ 
nel was essential to the plaintiff’s right of recovery, and 
whether the nuisance is a permanent one, in the sense which 
would require recovery in the action below for all future 
as well as all past damages arising therefrom. The mate- 
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liality of the first of these questions is emphasized by the 
contention of the Philadelphia, Baltimore and Washing¬ 
ton Railway Company that the Washington Terminal 
Company, alone, is respKDnsible for the operation and main¬ 
tenance of the tunnel, if any one is (Rec. 26), and further 
i\’. the fact that, under the testimony, the nuisance com¬ 
plained of and the resulting damage to appellant are liable 
to continue for a quarter of a century, in view of which 
facts Its right to damages against the Washington Term¬ 
inal Company, by which the nuisance is maintained and 
C'j)erated, may be a matter of very material importance be¬ 
fore the expiration of that period. If only the original 
contractor of the nuisance is liable for its consequences, 
then, should that contractor become insolvent or go out 
of existence, the appellant, though the nuisance should be 
maintained hy others, would be without redress. 

POINTS AND AUTHORITIES. 

The questions arising upon the appeal of the Washing¬ 
ton Railway & Electric Company are as follows: 

I. Was the motion for a directed verdict in favor of the 
W^ashing^on Terminal Company propierly granted? j 

II. If the excavation for and construction of the steam 
railroad tunnel, and its maintenance as constructed, were the 
proximate or producing cause of the street settlement and 
consequent damage to appellant’s tracks, was it not entitled 
to an instructed verdict in its behalf, except as to the 
amount of its damages? 

HI. Was the appellant entitled to recover in its action 
such damages as would adequately compensate for injuries 
which it would sustain in future from the construction and 
maintenance of the tunnel ? 


9 ** 


18 


I. 

The theory u|X)n which the trial court instructed the jury 
to return a verdict for the Washington Terminal Company 
was that that Company, having taken no part in the con¬ 
struction of the tunnel, was not liable for negligence in its 
construction, and that uix>n this ground alone, namely, that 
of negligence, could the appellant be entitled to recover. It 
is respectfully submitted this ruling was erroneous for two 
leasons, namely: 

(a) The Act which authorized the construction of the 
tunnel, namely, the Act of February 28, 1903, provided, in 
terms, that the Philadelphia, Wilmington and Baltimore 
Pailroad Company and the Washington Terminal Com¬ 
pany, “and each of them,” should “locate, construct, main¬ 
tain and operate” the tunnel; and, while that Act did fur¬ 
ther provide that, if the Philadelphia, Baltimore and Wash¬ 
ington Railroad Company should so elect, and provided it 
should acquire from the Baltimore & Ohio Railroad Com¬ 
pany one-half the capital stock of the Washington Terminal 
Company, the whole or any portion of the tunnel might 
be constructed and owned by the Washington Terminal 
Company alone, it gave no similar election to the latter 
Company, or power to relieve itself of the duty, expressly 
imposed upon it by the Act, of constructing, maintaining 
and operating the tunnel, either alone or in conjunction 
with the Philadelphia, Baltimore & Washington Railroad 
Company. The fact that it permitted the Philadelphia, Bal¬ 
timore & Washington Railroad Company to proceed, alone, 
tc construct the tunnel, can not, we submit, operate to re¬ 
lieve the Terminal Company of its obligation, expressly 
imposed upon it by the Act in that regard. 

(b) In the second place, it is elementary that he who 
n^aintains a nuisance is equally liable with the author of it 
to those who suffer damage therefrom. Staple vs. Spring, 
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0 Mass 72, 73-4, et passim. The testimony is without 
dispute that the Washington Terminal Company entered 
into the contract of October 24, 1907 (Rec. 16-17) re¬ 
citing that that Company “had under construction ’and 
would ^rate and maintain” a railroad and appurtenances, 
which included the tunnel, that it granted to sundry other 
lailroads the right to move their trains through that tunnel 
for a stipulated compensation paid by them to it for that 
light and that it would care for, deal with, adjust and 
c efend all claims for loss or damage arising from or con¬ 
nected with the administration, operation and use of its 
said railroad property. Its Chief Engineer wrote appel- 
^n s Superintendent Fuller, under date of May IS, 1911 
t iat neither the Pennsylvania nor the Philadelphia,’ Balti- 
inore and Washington Railroad Company had any duty or 
igation to maintain any portion of the tunnel, on the 
groimd that the Washington Terminal Company held from 
the Government the right for the construction of that tun¬ 
nel and was vested with title thereto; nor was any evidence 
offered by the Washington Terminal Company, the facts 
lying peculiarly within its knowledge and power to prove 
an t e urden of proof therefore resting upon it, that the 
agreanent of October 24, 1907, was not continued in force 

and Its undertakings thereunder fulfilled, down to the time 
of the trial. 

The following extract from the stenographic report of 
the language of the trial court when the motion to dismiss 
as to the Washington Terminal Company was originally 
under consideration by it, it is respectfully submitted, i.pre¬ 
sents the law of the case more correctly than its ultimate 
ruling' upon the point: 


I 

1- ‘I’*’’-'® ®'''<lence to go to the jury as to the 

liability of the Terminal Company under the contract, 
and also upon the broad principle of law that one who 
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1 . 

The theory upon which the trial court instructed the jury 
to return a verdict for the Washington Terminal Company 
was that that Company, having taken no part in the con¬ 
struction of the tunnel, was not liable for negligence in its 
construction, and that upon this ground alone, namely, that 
of .negligence, could the appellant be entitled to recover. It 
is respectfully submitted this ruling was erronecms for two 
l easons, namely: 

(a) The Act which authorized the construction of the 
tunnel, namely, the Act of February 28, 1903, provided, in 
terms, that the Philadelphia, Wilmington and Baltimore 
Hailroad Company and the Washington Terminal Com¬ 
pany, “and each of them,” should “locate, construct, main¬ 
tain and operate” the tunnel; and, while that Act did fur¬ 
ther provide that, if the Philadelphia, Baltimore and Wash¬ 
ington Railroad Company should so elect, and provided it 
should acquire from the Baltimore & Ohio Railroad Com- 
]>any one-half the capital stock of the Washington Terminal 
Company, the whole or any portion of the tunnel might 
be constructed and owned by the Washington Terminal 
Company alone, it gave no similar election to the latter 
Company, or power to relieve itself of the duty, expressly 
inii>f)sed upon it by the Act, of constructing, maintaining 
and op)erating the tunnel, either alone or in conjunction 
with the Philadelphia, Baltimore & Washington Railroad 
Company. The fact that it permitted the Philadelphia, Bal¬ 
timore & Washington Railroad Company to proceed, alone, 
tc construct the tunnel, can not, we submit, operate to re¬ 
lieve the Terminal Company of its obligation, expressly 
imposed upon it by the Act in that regard. 

(b) In the second place, it is elementary that he who 
maintains a nuisance is equally liable with the author of it 
to those who suffer damage therefrom. Staple vs. Spring, 





< Mass 72, 73-4, et passim. The testimony is without 
dispute that the Washington Terminal Company entered 
into the contract of October 24, 1907 (Rec. 16-17) re¬ 
citing that that Company “had under construction and 
would operate and maintain” a railroad and appurtenances, 
uhich included the tunnel, that it granted to sundry other 
lailroads the right to move their trains through that tunnel 
for a stipulated compensation paid by them to it for that 
light and that it would care for, deal with, adjust and 
efend all claims for loss or damage arising from or con¬ 
nected with the administration, operation and use of its 
--aid railroad property. Its Chief Engineer wrote appel¬ 
ant s Superintendent Fuller, under date of May 15, 1911 
t iat neither the Pennsylvania nor the Philadelphia,’ Balti- 
n.ore and Washington Railroad Company had any duty or 
obhgaticm to maintain any portion of the tunnel, on the 
groimd that the Washington Terminal Company held from 
the Government the right for the construction of that tun¬ 
nel and was vested with title thereto; nor was any evidence 
offered by the Washington Terminal Company, the facts 
ying peculiarly within its knowledge and power to prove 
and the burden of proof therefore resting upon it, that the 
agreement of October 24, 1907, was not continued in force 

and Its undertakings thereunder fulfilled, down to the time 
of the trial. 

The following extract from the stenographic report of 
le lanpage of the trial court when the motion to dismiss 
as to the Washington Terminal Company was originally 
under consideration by it, it is respectfully submitted, repre¬ 
sents the law of the case more correctly than its ultimate 
ruling’ upon the point: 


I 

evidence to go to the jury as to the 
liability of the Teminal Company under the contract, 
and also upon the broad principle of law that one who 





takes possession agrees to maintain the premises, and, 
if the premises constitute a nuisance, he becomes liable 
for the damage which comes from its location. I think 
that is a question which is debatable enough to leave 
the matter to go to the jury, and, therefore, I will over¬ 
rule the motion so far as the Terminal Company is 
concerned.” (Stenographic Report, p. 564-‘‘d.”) 

It is further to be noted that, under the undisputed evi¬ 
dence in the case, the opportunity to obviate the nuisance 
and to prevent the settlement of the street from the man¬ 
ner of its construction, did not terminate with the original 
completion of the work, but that the condition was one 
which could have been, and can be, remedied at any time 
by grouting the backfill (Rec., p. 30). Taking this testi¬ 
mony as true, in accordance with the rule governing the 
(juestion in the case of a directed verdict, even if there 
were conflicting evidence in the case upon the point, 
the Washington Terminal Company maintained and oper¬ 
ated the tunnel throughout the period covered by the declar¬ 
ation in so defective a condition of construction as to cause 
the damage complained of, when at any time during that 
period, or before, it could have remedied those defects and 
prevented the ccnsecjiiences suffered by the plaintiff because 
they were permitted to remain. 

In actions for damages occasioned by the maintenance of 
a nuisance, the fpiestion of negligence is not involved. 
Stokes vs. Pa. R. R. Co., 214 Pa., St., 415, 419. 

It is respectfully submitted that the direction of a verdict 
in favor of the Washington Terminal Company was error, 
and that the judgment in its favor should be reversed, leav¬ 
ing the appellant at liberty, if this court shall concur with 
the trial court in holding the nuisance a continuing one, to 
include that Company as a defendant in such future actions 
as may be necessary to recover damages hereafter accruing 
from its continuance. 
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II 

The second of the questions for determination under 
these appeals is, whether the construction and maintenance 
of the tunnel, if the proximate or producing cause of the 
settlement of the street and the resulting damage to appel¬ 
lants tracks, did not entitle it to an instructed verdict in 
its favor, except as to the amount to be recovered. 

This, like the preceding question, is of importance only 
as between the appellant and the Washington Terminal 
Company, unless the judgment below against the Philadel¬ 
phia, Baltimore and Washington Company shall be re¬ 
versed; that judgment, if affirmed, constituting res ad judi¬ 
cata as between the parties to it that the damage to appel¬ 
lant’s tracks is the result of negligent construction of the 
tunnel by the Philadelphia, Baltimore and Washington 
Company, for which it is legally responsible. On 
the other hand, if the judgment below, including the ruling 
that the nuisance is a continuing one, is affirmed, and if the 
Court shall hold that the instructed verdict in favor of the 
Washington Terminal Company was error, the ruling of 
the trial Court that the appellant’s right of recovery exists 
('nly upon the theory of negligent construction would, also, 
be Tes adjudicata and the law of all future actions, unless 
reversed by this Court under the present appeals. 

In Philadelphia, Baltimore and Washington R. R. Co. 
vs. Karr, 38 App. D. C., 193, which was an action by the 
owner of a dwelling house abutting on First Street, be¬ 
neath which this same tunnel construction was prosecuted, 
for the fall and destruction of the house because of that 
construction, the case was prosecuted and tried upon the 
theory of negligence in the construction of the tunnel; but 
the trial Court, in its instruction to the jury, entirely ignored 
the question of negligence and ruled that the railroad com¬ 
pany was liable for the damage resulting proximately from 
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the construction of the tunnel, whether constructed negli- 
gently or not, and this ruling this Court sustained, declar¬ 
ing: “We think that, under the doctrine of lateral support, 
the existence of negligence is not essential to the right of 
recovery for the damage sustained by the plaintiff to his 
property. If the tunnel had been carefully and prudently 
constructed, but the damage had occurred to plaintiff’s 
buildings by reason of the withdrawal of the lateral support 
in the bed of the street, the case, as to the right of recovery, 
would not be different. * ♦ ♦ tunnel was not con¬ 

structed to improve the highway for public use; it was 
jairely a private enterprise for private use and profit. An 
improvement of a street by the City is the work of the 
City itself, for the benefit of all its inhabitants, while the 
use of a street by the Railroad Company, for the carrying 
on of its private business, is strictly a private use. True, 
the tunnel was constructed by authority of Congress, and 
was required to be built under the west side of First Street; 
but that does not affect the private nature of the work. The 
character of a railroad constructed under these conditions 
is not different from that of any railroad constructed under 
legislative authority upon a right-of-way acquired through 
the exercise of the right of eminent domain, in which case 
the corporation is there by authority of law, with the same 
private objects in view. ♦ ♦ * It is difficult to under¬ 

stand just how defendant could have been prejudiced by 
the submission of the case upon the theory of liability for 
withdrawal of lateral support without negligence, since, 
as we have observed, defendant would have been liable on 
either theory. The negligent withdrawal of lateral support 
from a building would render even the adjoining property 
owner or a municipality liable. If the Court had instructed 
the jury that it could only find for the plaintiff if satisfied 
that the injuries were inflicted through the negli- 
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gent construction of the tunnel, and a verdict had been re^ 
turned for defendant, it would have been reversible error, 
inasmuch as plaintiff was entitled to recover as matter of 
law, upon it appearing, as it did by the undisputed evidence, 
that the injury was the direct result of the construction of 
the tunnel, whether the work was performed negligently or 

not. The judgment is affirmed, with costs, and it is so 
ordered.” 

The only difference between the position of the plaintiff 
Karr, in the case cited, and that of the ap|>ellant in the pres¬ 
ent case is, that Karr was the owner of property abutting 
* n hirst Street, entitled to the lateral support of the street, 
while appellant was the owner of property in the street 
itself, namely, of its tracks and equipment on and under 
the surface of the street, placed there by it at large expense 
under a franchise from and a {peremptory requirement by 
Congress, and entitled to the natural support necessary to 
maintain it. Its original tracks had been on A Street, now 
embraced within the Capitol grounds, which tracks had 
been removed to First Street from East Capitol to B Street 
pursuant to a statutory requirement; and by the Act of 
August 6, 1890, the appellant was required to install its 
present electric ecjuipment in place of horse power within 
two years from the date of that Act under penalty of for¬ 
feiting its corporate franchise, under the sanction of which 
Act its equipment, damaged by the tunnel construction, had 
been installed. 

It is a matter of history, of which the Court will take 
judicial cognizance, that at least one-half of the lots in the 
City of Washington are held by the owners under grants 
from the Government, differing in no essential respect in 
point of principle from the grant to the appellant in the 
present case. 

When Congress authorized and required the appellant 





ti* maintain and operate its tracks on First Street, from East 
Capitol to B Street, by an electrical conduit system, the 
i^rant of the franchise to do so carried with it the right to 
operate those cars, including the right to the necessary sub¬ 
jacent support for its tracks; and Congress could not, ex¬ 
cept in the exercise of the pK>lice power if it found neces¬ 
sary some system of drainage or sewerage or oilier consid¬ 
eration for the public good which would conflict with the 
right thus granted, destroy that subjacent support, and ap¬ 
pellant’s property with it, without compensation. 

We are rectuired to go no further than P. B. and W. Co. 
vs. Karr, above cited, for the proposition that neither the 
Government nor any grantee from it for any private pur¬ 
pose such as this tunnel is, can disturb or destroy that sub¬ 
jacent support without liability for com-pensation or to 
make good the damage. No such subsequent grantee may 
do any act which will destroy or impair the value of the 
original grant. The authorities are numerous, and it is 
believed uniform, to the effect that, in the case of grants 
to public service corporations, the investment of money 
thereunder creates private property, which can not be taken 
l;y any siibsec|uent from an earlier grantee, except in the 
exercise of the police power, without compiensation. 

In West River Bridge vs. Dick, 6th How., 507, 534, the 
Court decreed that such a franchise as that of the appellant 
is to be regarded, “as occupying the same position with re¬ 
spect to the paramount power and duty of the State to pro¬ 
mote and protect the public good, as does the right of the 
citizen to the possession and enjoyment of his land under 
his patent or contract with the State, and can no more 
interpose any obstruction in the way of their just exertion.” 
In other words, as above stated, appellant’s property in the 
street franchise and property, and the title of plaintiff to 
his lot in the Karr case, are not different in principle. As 





stated at page 532 in the West River Bridge case, “Under 
eveiy established Government, the tenure of property is 
derived mediately or immediately from the sovereign power 
of the political body organized in such mode and exercised 
in such way as the community of State may have thought 
proper to ordain. It can rest on no other foundation, can 
have no other guarantee.” And on page 534; “A distinc¬ 
tion has been attempted, in argument, between the power 
01 a Government to appropriate for public uses property 
which IS corporeal, or may be said to be in being, and the 
nke power in the Government to resume or extingui.sh a 
franchise. The distinction thus attempted we regard as a 
refinement which has no foundation in reason, and one that, 
in truth, avoids the true legal or constitutional question in 
these causes; namely, that of the right in private persons, 
in the use or enjoyment of their private property, to control 
and actually to prohibit the power and duty of the Govern¬ 
ment to advance and protect the general good.” 


Nothing is better settled than that the franchise of 
a private corporation—which in its application to a 
railr^d is the pnvilege of running it and taking fare 
and freight—IS property, and of the most valuable kind 
as It can not be taken for public use, even, without 

Road v. Reid, 13 Wall., 

—o4, Zoo. 

A ferry franchise is as much property as a rent 
or any ^her incorporeal hereditament, or chattel, or 
realty. It is clothed with the same sanctity and entitled 
to the same protection as other property. ‘An estate 
in such a franchise and an estate in land rest upon the 
‘^ame principle (3 Kent’s Com., 549).’ ” Conway et al. 
vs. Taylor s Executor, 1 Black, 603, 632. 

The ri^ht of railroad companies in tracks placed in the 
• reefs, like that of telephone and telegraph companies in 
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poles and wires so placed, is a property right, which can 
not be taken away without just compensation. Telegraph 
& Telephone Co. v. Mobile, 116 Fed. 523, 532; Mayer vs. 
Africa (Lurton, J.,), 77 Fed. 501, 507; Board vs. Tele¬ 
phone Co., (Lurton, J.,), 115 Fed., 304, 307-309; Railway 
Co. vs. Railway Co., 62 Ill. App., 502, 503; Telephone Co. 
vs. Electric Co., 76 Fed., 178; Williams vs. Railroad Co., 
130 Ind., 71, 73; Telephone Co. vs. Lamphere, 151 Mich., 
309. 

The grantee first installing its lines acquires superior 
rights to the grantee of a later franchise. Telephone Ex¬ 
change Co. vs. Telephone Co., 89 Minn., 495, 499; Light 
& Power Co. vs Light, Heat & Power Co., 200 Pa. St., 
219, Paris vs. Southwestern Co., 27 S. W. Rep. 
(Tex.), 902; Telephone Co. vs. Light Co., 46 Mo. App., 
120, 135-136; Light Company vs. Light Company, 65 Vt., 
277; Exchange Company vs. Anderson, 12 N. D., 585; 
Traction Co. vs. Transit Co., 69 Ohio, 402, 409-11; 2 
Elliot Streets and Roads, sec. 947; Street Railway vs. 
Railroad Company, 142 N. C., 429-430; Water Works Co. 
vs. Railway Co., 181 Fed., 990. 

The property right so acquired by the first user of a fran¬ 
chise in a street, etc., can not be taken away without conv- 
pensation under the reserved power to alter, amend or re¬ 
peal, except in the exercise of the police power. Mayer vs. 
.Street Railway Co.. 113 N. Y., 311, 317; Transit Co. vs. 
Gallager, 90 N. Y., Suppl., 104; Transit Co. vs. Mayor, 128 
N. Y., 510-512; Tngersoll vs. Railroad Co., 157 N. Y., 453, 
463; People vs. O’Brien, 111 N. Y., 1; Lord vs. Assurance 
Society, 194 N. Y., 212, 224; Railway Co. vs. Railway Co., 
62 Ill., App., 502, 523. 

The rights of a steam railway company are in subordina¬ 
tion to the use of the streets as public highways, which in¬ 
cludes use for a street railway. Booth Street Railways, 





vs. Electric Company. 112 Fed., 
Sd 159 Railroad Company. 149 

mm 5^ ^°-P-y- 

"^1*^ foregoing authorities deal with the question whether 
the legislature can, by its grant of a franchise to a junior 
grantee, authorize the latter to take or destroy the property 
of a prior grantee without compensation. That question, 
however, is not really involved in the case at bar, for the 
reason that the Act authorizing the construction of the 
tunnel in no way purports to authorize or permit the destruc¬ 
tion of or any interference with appellant’s franchise, or its 
property rights thereunder. 

“No intention on the part of the legislature to breach 
the granted rights of one corporation by a new grant 
to another would be recognized by the courts, unless 
such intmtion plainly appears in the law. And es¬ 
pecially should this rule prevail when both corporations 
are, like th^ose in this case, useful public servants, each 
indispensable to the public convenience, and the one 
enjoying the earlier grant has acquired property and 
exi^nded money upon the faith of it which would be 
destroyed by the rescinding of its franchise. It may 
be conceded that, under our statute of 1870. corporate 
franchises are revocable at the will of the legislature- 
but this power does not extend to the confiscation of 
the property of the corporation thus denied the exer¬ 
cise of Its franchise. But, in the case under considera¬ 
tion. the plaintiff s rights and franchises have not been 
breached by any subsequent legislation in favor of 
street railway companies. Had a result so extraor¬ 
dinary been intended as the revocation, without corns 
pensation of the telephone franchise for the benefit of 
street railways, it would have found expression by dis- 
bnct enactment.” Telegraph & Telephone Co. ys. 
l-.le^tnc Railroad Company, 93 Tenn., 492. 


ing' which objection this court upheld the instruction and 
affirmed the judgment. 

In B. & P. R. R. Co. vs. Reaney, 42 Md., 117, supra, a tun¬ 
nel case quite analogous in its facts to the case at bar, the 
court, referring to one of the instructions at the trial, said: 

It made the right to recover depend upon the finding of 
negligence in the construction of the tunnel or excavation of 
the street—an element not essential to ai>pellee’s right to re¬ 
cover.” If not essential, its allegation could at most be 
only surplusage. 

In an action to recover for injuries resulting from fumes 
from an oil refinery, held, not necessary to show negligence, 
although the statement of claim charged negligence. Green 
vs. Sun Company, 32 Pa. Sup. Ct., 521. 

The same objection, which had been sustained by the trial 
court, is thus disposed of by the Supreme Court of Penn¬ 
sylvania in Stokes vs. Pennsylvania Railroad Co., 214 Pa. 
St., 415, 419: “The leamed trial judge in directing a non¬ 
suit at the close of plaintiff’s case, used this language: ‘This 
is substantially a claim for damages to real estate and per¬ 
sonal property. The allegation is that the injuries to the 
plaintiff arose from the negligence of the defendant. I do 
not see any evidence in this case to show that the defend¬ 
ants were negligent in the exercise of their right to operate 
that tower.’ This was manifestly a misapprehension of the 
issue being tried. True, the statement filed in this case 
averred that the acts complained of had been done negli¬ 
gently, but this did not make negligence a material ques¬ 
tion ; the action being for damages occasioned by the main¬ 
tenance of a nuisance, the question of negligence was not 
involved. Pottstown Gas Co. vs. Murphy, 39 Pa. St. 263. 
Hauck vs. Tide Water Pipe Line Co., 153 Pa. St., 366.” 

So in Hosier vs. Oregon Navigation Co., 39 Oreg. 256, 
the declaration alleged that the acts complained of were 












negligently and carelessly done, to which the defendant 
pleaded denying the negligence and claiming that its work 
was constructed in a careful and prudent manner. The trial 
court had ruled that plaintiff could not recover without 
proof of negligence, but had refused to hold that no proof 
of negligence had been offered, which rulings constituted 
the question presented on appeal, and was thus disposed of 
by the Supreme Court: “The questions thus raised are 
unimportant if the rule is, as contended by the plaintiff, 
that the defendant’s liability for removing the lateral sup¬ 
ports of her land is absolute, independently of any question 
of negligence. It is familiar law that an owner of land is 
entitled to have it remain in the state in which it was placed 
by nature, supported and protected by the adjoining soil. 
This right of lateral support, as it is called, is a right of 
property annexed to the land, to which the owner is as much 
entitled as to the land itself. If an adjoining proprietor, in 
excavating on his own lands, removes such support, to the 
injury of his neighbor’s soil, he is liable in an action there¬ 
for, without proof of negligence. (Citations).” 

In Humphries v. Brogden, 12 Ad. & Ell., N. S., 739, the 
plaintiff was the owner of the surface of the ground, and 
the defendant of the right to take the subjacent minerals. 
The declaration alleged negligence and improper mining, 
without sufficient pillars and supports for the surface, by 
reason of which the surface gave away, etc. The jury found 
that the defendant had worked carefully and according to 
the custom of the country, though without leaving suffi¬ 
cient pillars or supports. Held, that the action was main¬ 
tainable, notwithstanding the negation of negligence in the 
working of the mines, and that the rule to enter a verdict 
for the defendant must be discharged. It can hardly be 
held that the rules of pleading are more technical in the 
District of Columbia in the year 1915 than they were in 
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England in the time of Lord Campbell, nearly three-quar¬ 
ters of a century ago. 

Apart from the question of pleading, the facts of the 
case last cited t will be observed are very similar to those 
of the case at bar in so far as the merits of the second 
question of law, presented by the assignment of error now 
under consideration, are concerned. In the cited case, the 
plaintiff owned the surface of the ground and the defendant 
the minerals which lay below it, with the right to remove 
them, which right the jury found it had exercised carefully 
and according to the custom of the country, but nevertheless 
with resulting damage to the surface rights of the plaintiff; 
while, in the case at bar, the plaintiff owned the right to 
use the surface for maintaining its tracks and equipment, 
with the necessary subjacent support for their operation, 
and the defendants owned the right of making such exca¬ 
vations below the surface as were required for the purposes 
of the tunnel they were authorized and required to con¬ 
struct. In view of this analogy, the following extracts from 
the opinion of the court in Humphries v. Brogden are of 
interest: 


“We have therefore to consider whether, when the 
surface of land (by which is here meant the soil lying 
over the minerals) Ix'longs to one man, and the minerals 
belong to another, no evidence of title appearing to 
regulate or qualify their rights of enjoyment, the 
owner of the minerals may remove them without leav¬ 
ing su|>port sufficient to maintain the surface in its 
natural state. ♦ ♦ ♦ Where there are separate 

freeholds, the surface of the land and the minerals be¬ 
longing to different owners, we are of opinion that 
the owner of the surface, while unincumbered by build¬ 
ings and in its natural state, is entitled to have it sup¬ 
ported by the subjacent mineral strata. Those strata 
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may of course be removed by the owner of them, so 
that a sufficient support for the surface is left; but, if 
the surface subsides and is injured by the removal of 
these strata, although, on the supposition that the sur¬ 
face and the minerals belong to the same owner, the 
operation may not have been conducted negligently nor 
contrary to the custom of the country, the owner of 
the surface may maintain an action against the owner 
of the minerals for the damage sustained by the sub¬ 
sidence. Unless the surface close be entitled to this 
support from the close underneath, corresponding to 
the lateral support to which it is entitled from the ad¬ 
joining surface close, it can not 'be securely enjoyed 
as property; and under certain circumstances, as where 
the mineral strata approach the surface and are of great 
thickness, it might be entirely destroyed. We like¬ 
wise think that the rule giving the right of support to 
the surface upon the minerals, in the absence of any 
express grant, reservation, or covenant, must be laid 
down generally without reference to the nature of the 
strata, or the difficulty of propping up the surface, or 
the comparative value of the surface and the minerals.’’ 

The opinion cites “the valuable case of Harris vs. Ryding, 

5 M. & W. 60,” in which the owner of a fee conveyed 
away the surface, reserving to himself the minerals with 
power to enter upon the surface to work them, under which 
reservation the court held he was not entitled to take all 
the minerals, but only so much as could be got leaving a 
reasonable support to the surface. “Parke, B., observes it 
never could have been in the contemplation of the parties 
that, by virtue of this reservation of the mines, the grantor 
should be entitled to take the whole of the coal and let down 
the surface, or injure the enjoyment of it.’ ” Still less, we 
submit, can the Act of Congress authorizing the appellees 
to construct the tunnel have intended that, in so doing, they 
should have the right to undermine an important street of 
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the City of Washington, rendering it unfit for use as a high¬ 
way, destroying both the franchise which Congress had 
previously granted to the appellant and the costly and valua¬ 
ble property installed by it upon the surface of the street, 
pursuant to an express requirement of an Act of Congress. 

In Hilton vs. Lord Granville, 5 Q. B., 701, also cited in 
Humphries vs. Brogden, a prescription or custom within a 
manor for a lord, seized in fee of the mines and 
minerals therein, to work them under any dwelling houses, 
buildings and lands, doing no unnecessary damage, paying 
to the tenants of the surface a reasonable compensation for 
the use of the surface, but without making compensation 
for any damage occasioned to any dwelling houses or other 
buildings, was declared void as being unreasonable. Lord 
Denman, C. J., saying: 

“A claim destructive of the subject-matter of the 
grant can not be set up by any usage. Even if the 
grant could be produced in specie, reserving a right in 
the lord to deprive his grantee of the enjoyment of the 
thing granted, such a clause must be rejected as repug¬ 
nant and absurd. That the prescription or custom here 
pleaded has this destructive effect, and is so repugnant 
and void, ap^pears to us too clear from the simple state¬ 
ment to admit of illustration by argument.’’ 

In other words, if the Act of Congress, in terms, had 
provided that the grantee of the junior franchise might de¬ 
stroy the prior franchise and the appellant’s property con¬ 
nected therewith, such a clause, even in England, must have 
been rejected as repugnant and absurd. In the case at bar, 
it is urged by the appellees that, notwithstanding its re¬ 
pugnancy and absurdity, it should be read into a statute 
which, upon its face, contains no intimation or hint of such 
a purpose. 





. The second of the objections to the plaintiff’s first 
prayer, apart from its merits, was based upon its evidence 
tending to show the street settlement to be due to the with¬ 
drawal of subterranean waters in consequence of the con- 
stniction of the tunnel, and, that, therefore, under the de¬ 
cision of this Court in New Vork Jewell Filtration Com¬ 
pany vs. Jones, 37 App. D. C., 511, there could be no re- 
covery. 

This objection, also, should the judgment below be af¬ 
firmed, is immaterial as against the R, B. & W. Co., the 
jury having found, under the plaintiff’s second (Rec* 46) 
and the defendant’s fifth instruction as modified (Rec. 49), 
that the appellant’s damages were the result of negligence 
in the construction of the tunnel. The question is, however, 
an important one as between the appellant and the Wash¬ 
ington Terminal Company, should the judgment below in 

favor of that Company be found by this Court to be er¬ 
roneous. 

The doctrine underlying the Jones case is that, while 
men buy their real property with knowledge of the surface 
conditions and of their relative rights thereto, they buy, 
also, with the knowledge that there are unknown conditions 
beneath the surface which may affect the possibility of use 
by one owner without some loss to his neighbor; in view 

the uncertainty of which sub-surface conditions, and of 
the fact that every fee simple owner owns his land from the 
surface of the earth to its center, whether it contains water, 
minerals or other substances, every owner has the right to 
take his own property from below his own surface, and his 
neighbor can not complain. It is obvious that this principle 
can not be applied to a case like the present, in which the 
appellees do not own from the surface to the center, but 
own nothing except a mere license to pass under the'soil, 
unaccompanied by any condition in their grant to indicate 
that the grantor intended, even if it had the power, to 
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exempt them from the burden of the maxim. Sic utcrc tiio 
ut alicnum non lac(ias-—7i question already answered in the 
negative by this Court in the Karr case, at pp. 197, 206-7. 

The same result follows from an examination of the au¬ 
thorities cited by this Court in the Jones case, and upon 
which It founds its decision in that case. Thus, Chatfiekl 
vs. Wilson, 28 Vt., 49, is founded upon the proposition, 
quoted by this Court, that “there are no correlativ^e rights 
existing between the proprietors of adjoining lands in 
reference to the use of water under the earth, or percolating 
under its surface.” Can it for a moment be contended that 
Ihere are no correlative rights between a corporation with 
an easement on the surface of the street and a corporation 
with an casement under the street, both derived from the 
same source, and there having been an interval of many 
years between the first and the last license grant? 

In the case cited by this court in New York Continental 
Jewell Filtration Co. vs. Jones as the leading case upon 
the subject. Popperwell vs. Hoclkinson, L. R. 4 Exch., 248. 
the opinion expressly excepts from the doctrine upon which 
that case turned, namely, the doctrine that an owner may 
dram his own land without liability to his neighbor, as 
follows: It may be, indeed, that where one grants land 

to another for some special purpose, for building purposes 
for example, then, since according to the old maxim a man 
can not derogate from his own grant, the grantor could not 
do anything whatever with his own land which might have 
the effect of rendering the land granted less fit for the special 
purpose in question than it otherwise might have been.” In 
ether words. Congress having granted to the appellant the 
I ight to use the surface of First Street for the purpose of 
its tracks and equipment, and later having affirmatively 
required it to constmet its expensive conduit and electric 
system pursuant to that grant, it could not itself, except 
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under the police power, derogate from its own grant, with 
the effect not only of rendering the street less fit for the 
special purpose in question than it otherwise might have 
been, but of practically destroying the appellant’s property 
therein. 

A case precisely in line with that thus supposed by the 
court in the Popperwell case is Caledonian Railroad Co. vs. 
Sprot, 2 McQueen’s House of Lord Cases, 419, in which 
one Sprot conveyed to the Garnkirk Company a portion of 
his land required for that company’s railway lines, reserving 
all mines under the land so conveyed, with full liberty to 
work the minerals. The railway line ultimately passed, 
through several mesne conveyances, to the Caledonian Rail¬ 
road Company, after which the grantor in his mining oper¬ 
ations undertook to disturb the lateral and subjacent sup¬ 
port of the tracks. Held, that, the conveyance being ex¬ 
pressly made for the purpose of permitting the land to be 
used as a railway, its effect was so to convey it “together 
with the right to all reasonable subjacent and adjacent sup¬ 
port, a right to such support being a right necessarily con¬ 
nected with the subject-matter of the grant. ♦ * ♦ This 
conveyance operates to deprive him of his right to disturb 
the lateral and interior support, in the same way as it pre¬ 
vents him from interfering with the surface, itself, of the 
land conveyed.” 

In New Albany R. R. Co. vs. Peterson, 14 Ind., 112, the 
remaining authority cited by the court in the Jones case, 
the action being against the railroad company for an exca¬ 
vation of its right-of-way the effect of which was to drain 
a well on neighboring land, not touched by the right-of-way, 
the court said: “We think the present case, for the reasons 
above given, is not to be governed by the law which applies 
to rivers and flowing streams, but it rather falls within that 
principle which gives to the owner of the soil all that lies 
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beneath his surface; that the land immediately below is his 
property, whether it is solid rock, or porous ground, or 
venous earth, or part soil, part water; that the i)erson who 
owns the surface may dig therein and apply all that is there 
found to his own purpose, at his free will and pleasure; 
and that if, in the exercise of this right, he intercepts or 
drains off the water collected from underground springs in 
his neighbor’s well, this inconvenience to his neighbor falls 
within the description of damnum absque injuria, which 
can not become the ground of an action.” 

The inapplicability of the principle ujx^n which the de¬ 
cision in the Jones case is founded to the facts of the case 
at bar is, we submit, sufficiently obvious, without further 
discussion. The water above appellees’ tunnel no more be¬ 
longed to them than gold or other minerals which might 
have existed there; it did owe a correlativ’e duty to the prior 
licensee of the surface of the soil, below which its license 
operated; its licensor, under the authorities cited, itself 
owed such a duty, of which it could not divest itself except 
in the exercise of the police power; while, even if it had the 
power to grant the appellees a right to use their license 
without regarding and to the destruction of the appellant’s 
license and its property rights thereunder, the grant to them 
is devoid of the slightest intimation of any such intent or 
purpose, and this court in the Karr case, at p. 197, has 
affirmatively determined that no such purpose or intent 
existed. In short, if the appellees were the fee simple own¬ 
ers of First Street and the appellant a mere licensee under 
them, there went with the license to it the right to the 
necessary subjacent support for appellant’s tracks and equip¬ 
ment, of which right the appellees could not deprive it, even 
if there had been expressly reserved in the license the right 
to take minerals, to construct its tunnel, or the like: thus dif¬ 
ferentiating the case altogether from the doctrine of the 
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Jones case, which, as stated, was simply that adjoining own¬ 
ers have no correlative rights or duties with respect to the 
enjoyment of or taking their respective sub-surface waters 
or other materials. 

3. A third objection urged below to the granting of 
appellant s first instruction was that. Congress having re- 
(juired the construction of the tunnel and |>rescribed its 
route, the act of the defendant in constructing it was dam¬ 
num absque injuria. This question, also, is one no longer 
of importance as between the appellant and the Philadel¬ 
phia, Baltimore and Washington Railroad Company, should 
tlx* iii(!.i;Tneiit below against that Company be affirmed here. 
It remains a question of importance as against the Wash¬ 
ington Terminal Company, should the judgment below in 
its favor be reversed. 

If we are right, under the legal principles and authori- 
l!cs al>o\’e cited, in the position that Congress, hav- 
granted appellant the right to use First Street for the 
construction and operation of a street railway, and having 
affirmatively comj>elled it to expend large sums of money 
in the construction of its underground electric system for 
that pur|K)se, could not itself, except in the exercise of the 
p(dice power, destroy that right without compensation, it 
jollows that it could not confer upon the appellees the power 
t(* do so, and the question does not need to be further argued. 

In the second place, the contention in question it was 
ihcmght had been forever set at rest by the decision of the 
Supreme Court of the United States in Baltimore and 
Potomac Railroad Co. vs. Fifth Baptist Church, 108 U. S., 
317, 331, in which case the Court held that such grants of 
privileges or powers to corporate bodies confer no license 
to use them in disregard of the private' rights of others or 
immunity for their invasion. ‘The legislative authoriza- 






lion exempts only from lia1)ility to suits, civil or criminal, 
at the instance of the State; it does not affect any claim of 
a private citizen for damages for any special interference 
and discomfort not experienced by the public at large (p. 
332). 

The case cited, however, it was urged below, is to be 
differentiated from the case at bar in the fact that, in the 
Fifth Baptist Church case, the railroad company was given 
a discretion to Uxrate its works wherever it s: w fit, while 
in the case at bar the route of the tunnel was prescribed; 
and it was contended that this distinction was actually recog¬ 
nized and enforced by the Supreme Court of the United 
States in Richards vs. Washington Terminal Co. 233 U. S., 
546. We submit, on the contrary, that Richards vs. Wash¬ 
ington Terminal Company affirms the doctrine of the B. 
& P. R. R. Company vs. the Fifth Baptist Church, and is 
cf itself conclusive against the contention now under con- 
.sideration. In that case, dealing with this same tunnel, the 
exact route of which was prescribed by the statute, the in¬ 
juries to plaintiff’s property relied upon were four, namely: 
1. damage by volumes of dense, black or grey smoke; 2, 
damage from dust and dirt, cinders and gases emitted from 
the trains while passing over the tracks; 3, dust and dirt, 
emders and gases emitted from the engines while i>assing 
in or out of the tunnel, and 4, gases and smoke emitted from 
the engines while in the tunnel and forced out of its southern 
portal by means of a fanning system installed therein (pp. 
566). The Court held that there was immunity for such 
damages as actually and unavoidably result from the proper 
conduct of the road and are shared jointly by property 
owners whose lands lie within the range of the incon¬ 
venience necessarily incident to proximity to a railroad (p. 
554), including the noises and vibration incident to the 
! unning of trains, the necessary emission of smoke and 
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sparks from the locomotive, and similar annoyances in¬ 
separable from the normal and non-negligent operation of 
a railroad—in which holding it did not differ at all from 
its ruling in the Fifth Baptist Church case, 108 U. S., at 
p. 331. Adverting in the Richards case to the claim, made 
there as here, that the Baptist Church case should be dis¬ 
tinguished in that, there, the railroad company was free to 
select some other location for its repair shops and engine 
houses, while in the case before the Court the location of the 
tunnel and its portal was not voluntarily chosen, but was 
established pursuant to law, the Court at p. 557 said: “This 
consideration, however, does not as we think afford suffi¬ 
cient grounds for a distinction affecting the result. The 
case shows that Congress has authorized, and in effect com¬ 
manded, defendant to construct its tunnel with a portal 
located in the midst of an inhabited portion of the city. 
The authority, no doubt, includes the use of steam loco¬ 
motive engines in the tunnel, with the inevitable concom¬ 
itants of foul gases and smoke emitted from the engines. 
No question is made but that it includes the installation and 
operation of a fanning system for ridding the tunnel of this 
source of discomfort to those operating the trains and 
travelling upon them. All this being granted, the special 
and peculiar damage to the plaintiff as a property owner in 
close proximity to the portal is the necessary con^uence. 
♦ ♦ ♦ Construing the acts of Congress in the light of 

the Fifth Amendment, they do not authorize the imposi¬ 
tion of so direct and peculiar and substantial a burden upon 
plaintiff’s property without compensation to him. If the 
damage is not preventable by the employment at reasonable 
expense of devices such as have been suggested, then plain¬ 
tiff’s property is ‘necessary for the purp>oses contemplated,’ 
and may be acquired by purchase or condemnation (32 
Srat. 909, 916, c 856, Sec. 9), and, pending its acquisition 
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defendant is responsible. If the damage is readily pre- 
ventible, the statute furnishes no excuse, and defendant’s 
responsibility follows on general principles. No doubt there 
will be some practical difficulty in distinguishing between 
that part of the damage which is attributable to the gases 
and smoke emitted from the locomotive engine while oper¬ 
ated on the tracks adjacent to plaintiff’s prop)erty, and with 
respect to which we hold there is no right of action, and 
damage that arises from the gases and smoke that issued 
from the tunnel, and with respect to which there appears 
to be a right of action. How this difficulty is to be solved 
in order to determine what should be assessed in this action, 
or the compensation that should be awarded in case condem¬ 
nation proceedings are resorted to, is a question not pre¬ 
sented by this record, and upon which no opinion is ex¬ 
pressed.** 

That the damage complained of by the appellant in the 
action below was one not ‘^shared generally by property 
owners whose lands lie within the range of the inconven¬ 
ience necessarily incident to proximity to a railroad,” to a 
degree at least equal if not superior to that in the Richards 
case, is obvious, and one which renders the decision in that 
case conclusive. 


III. 

The only remaining question to be considered arises un¬ 
der the rulings of the trial Court (Rec. 47-8) in rejecting 
the plaintiff s third prayer as to the measure of damages, 
and in restricting it to the measure of damages specified 
in its fourth instruction; namely, such damages as had been 
sustained up to the time of the institution of the suit, under 
the theory that the nuisance was a continuing one, to be 
recovered for in successive actions if the damages are per¬ 
mitted by the appellees to continue. 
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The attitude of the appellees at the trial, it will be noted, 
was quite inconsistent. When the plaintiff, in view of ffie 
Karr decision, asked leave to amend the declaration in 
case the trial Court should hold that under it there must 
be a full recovery in the action for all damages, present and 
future, they declared their understanding that the Karr case 
was applicable, and upon that understanding they, them¬ 
selves, moved to amend (Rec. 445) by pleading the statute 
limitations, which plea would have barred the action below 
under the theory of the Karr case, and would have been 
without pertinence or effect unless the decision in that case 
aj>plied. When the plaintiff, at the conclusion of the evi¬ 
dence, submitted its prayer No. Ill, on the theory that the 
Karr case was applicable, the R, B. & W. R. R. Co., the 
only defendant then in the case, objected on the ground 
“that it introduced an element of remote and problematical 
damages,” that there was no evidence to show that damage 
would occur, and on the further ground that the plaintiff’s 
license to use the surface of the street was revocable or 
temporary, presenting an entirely different situation from 
the case of the Philadelphia, Baltimore and Washington 
Railroad Co. vs. Karr, 38 App. D. C., 193,—that, if the 
plaintiff in this suit should recover a large sum of money 
for future damages. Congress might, at its next session, 
direct its tracks to be taken off the streets, with the result 
that the defendant would pay for the permanent impair¬ 
ment of a franchise which was simply revocable and tem¬ 
porary in its nature, and that if the plaintiff continued to 
operate in the future, its franchise still remained, and if the 
nuisance should not have abated and the settlement should 
have continued it could bring its suit to recover damages,” 
which objections were sustained by the trial Court (Rec. 
47), holding that, for those and other reasons stated, the 
Karr case would not bar bringing another suit three years 
later. 




This ruling, if affirmed by this Court, will be cheerfully 
acquiesced in by the appellant. The points of difference 
l>etween the case at bar and the Karr case f>ointed out 
by counsel for the appellees as sufficient to distinguish the 
cases are supplemented by others in the record. In the 
Karr case, the house had actually fallen at the time of the 
trial, nor was there anything in the record to indicate that 
the nuisance would be progressive in its character or its 
consequences, while in the case at bar the undisputed testi¬ 
mony was that the timber work incident to the poling board 
method of construction will continue to decay for at least 
from twenty to twenty-five years longer, or for even a 
greater p)eriod, and that the settlement of the street and the 
consequent derangement and destruction of plaintiff’s prop¬ 
erty will continue throughout that period. The record in 
the case at bar further showed that the defects in the con¬ 
struction of the tunnel may now or at any future time be 
remedied by the appellees by grouting the backfill, and it 
may be that under these circumstances, and when the ques¬ 
tion of liability has finally been determined by the decision 
of this Court in the case, the appellees will cure the defects 
and remove the danger of further damage, rendering it 
unjust and improper to permit the appellant to recover dam- 
ages upon the theory that the nuisance will be permanent. 
In the case of the Fifth Baptist Church against the Balti¬ 
more and Potomac R. R. Co., the right to sue as for a 
continuous nuisance was sustained and subsequent recover¬ 
ies were actually had. B. & P. R. R. Co. vs. Fifth Baptist 
Church, 137 U. S., 568. On the other hand, the damages 
permitted below under the niling of the trial Court were 
only the actual moneys which the appellant had been forced 
to expend, during the three years preceding the institution 
of the action, in the maintenance of its tracks upon the 
street in excess of what it would have ordinarily spent in 




their maintenance, being the liquidated sum of $4,067.17 
(Rec. 48, 52). If a like ratio for ordinary maintenance 
must be expended for the next quarter of a century, it will 
amount to upwards of $30,000, to which must be added the 
extraordinary expense of periodical restorations of the 
street, such as that made by Mr. Saxton in 1908, the cost of 
which periodical restorations would be upwards of $13,- 
000 00 each (Rec. 31), a second such restoration being nec¬ 
essary at the time of the trial, seven years after the Saxton 
restoration, which would mean a probable restoration ex¬ 
pense of upwards of $40,000.00 for the period during which, 
under the evidence, settlement is likely to continue. In 
view of the versatility of the learned Counsel of the appel¬ 
lees, disclosed by the record, upon the question whether the 
Karr case does, or does not, apply as to the future damages 
thus liable to be incurred, the appellant presents to this 
Court its exception to the ruling of the trial Court upon 
the measure of damages, so that, if this Court shall differ 
from the trial Court on the subject, the appellant may not 
be precluded from recovering in the present action the dam¬ 
ages which this Court may decide are properly and only 
recoverable therein. 

It is respectfully submitted as follows: 

1. That the direction of a verdict in favor of the ap¬ 
pellee the Washington Terminal Company was erroneous, 
and the judgment 'below in favor of that Company should 
be reversed. 

2. That the refusal of the trial court to grant appel¬ 
lant’s first instruction was error, and should be so declared 
bv this court. 

3. That, the erroneous ruling last above noted having 
been rendered immaterial as against the Philadelphia, Balti¬ 
more & Washington Railroad Company by the verdict and 
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judgment below against it, that judgment should be af¬ 
firmed, or reversed, accordingly as this court may determine 
that the nuisance complained of is to be regarded, upon 
tlie record in this cause, as a |)crmanent, or a continuing one. 

J. J. Darlington, 
Attorney for Appellant. 











